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OPI NI ON

This appeal is made pursuant to section 18594
of the Revenue and Taxation Code from the action of the
Franchi se Tax Board on the protest of Dennie Housteen
agai nst a proposed assessnment of additional personal
income tax and penalty in the amounts of $151.60 and
$37.90, respectively, for the year 1974.
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Appel lant, a full-blooded Navajo Indian, |ived
with his famly on the Navajo Indian reservation in
Arizona until 19.70. Since 1970 appellant has been em
pl oyed by The Atchison, Topeka and Santa Fe Railway
Conpany 1n California while maintaining a home on the
Arizona reservation for his famly. \Wiile enployed in
California appellant lived in various |ocations, often
in “outfit cars" furnished by the railway conmpany. From
1969 until Novenber. 1975, appellant was separated from
his wife although proceedings for a divorce or |egal
separation were never instituted. During the course of
the separation appellant's wife resided with their child-
ren on the reservation. | n Novenber 1975, appellant and
his wife were reconcil ed.

Appel lant filed a nonresident personal income
tax return for 1974 claimng head of household status.
Thereafter, respondent requested information from appel-
lant to substantiate his head of household status. Wen
appel lant failed to reply, respondent issued its notice
of proposed assessnent denying appellant's clainmed head
of househol d status and assessing a penalty for failure
to furnish the requested information. The propriety of
respondent's determnation is the sole issue for deter-
m nat i on.

Appel lant first contends that he is not subject
to California's income tax |aws since he is an Anerican
| ndi an mai ntaining his permanent home on an Indian_ reser-
vation in Arizona. Recent United States Suprene Court
deci sions have held that states were prohibited from
I nposi ng taxes on reservation Indians or their property
where the Indians earned their incone or maintained the
property exclusively on Indian reservations. (Bryan v.
|tasca County, 426 U S. 373 [48 L. Ed. 2d 710] T197%6);
McClanahan v. Arizona State Tax Conmi ssion, 411 U S. 164
[36 L. Ed. 2d 12971 (1973).) However, in the absence of
express federal law to the contrary, Indians going beyond
reservation boundaries are generally subject to nondis-
crimnatory state laws applicable to other citizens,
including state tax | aws. (Mescal ero Apache Tribe v.
Jones, 411 U.S. 145 [36 L. Ed. 2Zd IT4] (1973))

In this appeal appellant had been enployed in
California for a period of alnost five years when he
filed his 1974 personal income tax return. Al though
appellant's famly renmained on the reservation in Arizona,
appel l ant was an Indian "going beyond" his reservation

Ile enployed in California. Therefore, he was subject
to California's incone tax |aws.
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Appel | ant al so suggests that he may be entitled
to incone tax relief because of his status as a veteran.
W find appellant's contention unfounded. The California
personal 1 ncome tax is inmposed on the taxable incone of
any resident of this state and on the taxable incone of
any nonresident derived from sources within this state.
(Rev. & Tax. Code, § 17041.) Here, appellant, a nonres-
ident, generated California source income by virtue of
his enployment within the state. Hs California source
incone is, therefore, taxable notwthstanding his status
as a veteran. W are unaware of any statute, regulation
or case law to the contrary.

Next, we consider whether respondent correctly
deni ed apgellant's clainmed head of househol d status.
Section 17042 of the Revenue and Taxati on Code provides
that in order to claimhead of household status, an in-

di vidual must be unmarried and maintain as his hone a
househol d that is the principal place of abode of an

i ndividual who is within certain specified classes of

rel ationship. In general, although a taxpayer is sepa-
rated fromhis spouse, he is still considered as being
married for %urposes of claimng head of household status,
unl ess, at the close of the taxable year, he was legally
separated from his spouse under a final decree of divorce
or separate maintenance. (Appeal of Robert J. Evans,

Cal. St. Bd. of Equal., Jan. &6, 1977 Anpeal of den A
Horspool, Cal. St. Rd. of Equal., March 27, I973; Cal.
Admn. Code, tit. 18, reg. 17042-17043, subd. (a) (D).)

For years beginning on or after January 1,
1974, Revenue and Taxation Code section 17173 extended
the benefits of head of household status to certain nar-
ried individuals. This was acconplished by considering
a married person as unmarried for purposes of classifica-
tion as a head of household where he |ives separate and
apart from his spouse during the entire year and maintains
a honme for dependent children under certain conditions.
In order to conply with section 17173, the taxpayer nust
maintain as his home a household which constitutes the
principal place of abode of a qualifying dependent and,
during the entire taxable year, the taxpayer's spouse
may not be a nenber of such household. Since appellant's
spouse lived with the children in Arizona during the
entire year in issue, appellant cannot qualify as a head
of househol d.

Finally, we note that appellant has not chal -

I enged the propriety of the penalty for failure to furnish
informati on which respondent included in the proposed
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assessnent . The burden of showing that the penalty was

i nproper is upon the taxpayer. (Appeal of Dare and
Patricia MIller, Cal. St. Bd. of Equal., March 18, 1975.)
Aﬁpellant's failure to offer any evidence to show t hat

the penalty was inproperly inposed requires us to conclude
that respondent's action was appropriate.

For the reasons set out above, we are conpelled
to conclude that respondent's determination is correct
and that its action in this matter nust be sustai ned.

ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T | S HFRFBYORDERED, ADJUDSED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of Denni e Housteen against a proposed assessment
of additional personal income tax and penalty in the
amounts of $151.60 and $37.90, respectively, for the
year 1974, be and the same is hereby sustained.

Done at Sacranento, California, this 9th day
of January, 1979, by the State Board of Equalization

sy G
‘,// “ w’ » L7 , Member
A(Q/ ,4447 , Member

, Menber

, Menber
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